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January 17, 1992

Gregory Tasker, Esq.

Sout heastern Onhi o Legal Services
27-29 North Sixth St., Suite B
Zanesville, GChio 43701-3601

Dear M. Tasker:

This is in response to your Freedom of Information Act (FO A)
appeal of Novenber 25, 1991 in which you appeal a denial of a
wai ver of FO A fees for certain infornmation requested by
Robert R Romaker, Esq., a nenber of your staff. On October 21
1991 M. Romeker requested a list of all multifam |y housing
units "subsidi zed by, or otherw se associated with," HUD in three
named Chio counties, the nanes and addresses of the owners of the
devel opnments, and the addresses of the devel opnents.

M. Romeker requested a waiver of fees because he was,
"attenpting to delineate the causes of the shortage of adequate
affordabl e housing in ny service area,"” and stated that he was
requesting the information for "personal rather than conmmrerci al

use." W Iliam Cusack, Information Oficer, Colunbus, Chio
Ofice, denied M. Romaker's request on Novenber 19, 1991
precipitating your appeal. In your letter, you state that "the
reason for our request is to nmake this information available to
all persons who call in or stop into our office."

| have determned to affirmthe initial denial

The FO A provides that docunments shall be furnished w thout
any charge or a reduced charge "if disclosure of the information
isinthe public interest because it is likely to contribute
significantly to public understanding of the operations or
activities of the government and is not primarily in the
conmrercial interest of the requester.” 5 U S.C. 552(a)(4)(iii).

Your request for a fee waiver fails to satisfy the public
i nterest requirenment of 552(a)(4)(iii) for the follow ng
reasons. First, M. Ronaker's letter asserts that the request
will benefit some subset of the public at |arge, nanely
i ndi viduals who qualify for |ow incone housing. However, courts
have stated that providing information to a subset of the public
at large does not make a request "likely to contribute
significantly to public understanding of the operations or
activities of the government . . ." The request mnust benefit the
public at large. Crooker v. Dept. of the Army, 577 F. Supp
1220, 1223 (D.D.C. 1984); National Treasury Enpl oyees Union v.



Giffin, 811 F.2d 644, 648 (D.C. Cr. 1987).1 Second, your
intention to provide the information to your clients does not
nmeet the fee waiver criteria of effective dissemnation to the
general public to qualify for a fee waiver.2

The Department's regul ations provide that a requester, other
than a comrercial requester, is entitled to two hours of free
search tine and 100 pages of free duplication. 24 CF.R
Part 15. You state that Southeastern Chio Legal Services "is a
non-profit organization funded primarily by federal noney in the
form of Legal Services Corporation grant noney." VWile an
entity's non-profit status is not determinative of whether it has
a comercial interest in the information or not, it appears from
the facts stated in M. Romaker's letter that he was an "other
requester” within the meaning of the Departnent’'s regul ati ons.
Theref ore, Southeastern Chio Legal Services is entitled to two
free hours of search tinme and 100 free pages of duplication
However, Southeastern, is not entitled to a fee waiver for
charges above the free |l evel of charges provided to "other
requesters" because the disclosure will benefit a limted segnent
of the public and not the public at |arge.

You have a right to judicial review of this determ nation
under 5 U.S.C. 552(a)(4).

Very sincerely yours,

C. H Abright, Jr.
Princi pal Deputy General Counsel

1 Moreover, the fact that the individuals who obtain this
i nformati on would tend to be | owincone individuals would not be
grounds for granting a fee waiver, because indigence alone is not
a ground for waiving fees. Crooker v. Dept. of the Arny, 577 F.
Supp. at 1224.

2 See, e.g., Larson v. CIA 843 F.2d 1481, at 1483 & n.5
(D.C. Cir. 1988) (inability to dissenminate information alone is
sufficient basis for denying fee waiver request); Fazzini v.
Department of Justice, C.A. No. 90-C 3303, slip op. at 12 (N. D
1. My 2, 1991) (plaintiff's intention to share requested
information with nmenbers of nedia not evidence of ability to
di ssemnate infornmation to the public); National Treasury
Enpl oyees Union v. Giffin, 811 F.2d at 648 (rejecting "union's
suggestion that its size insures that any benefit to it amounts
to a public benefit").



